Section 117 Aftercare: Escalation and Dispute Resolution Protocol

1. Purpose of this Protocol

This protocol sets out the agreed approach for resolving disagreements relating to Section 117 aftercare between Integrated Care Boards (ICBs), Local Authorities, NHS Trusts and other partner organisations.

Its purpose is to ensure that:
· people entitled to Section 117 aftercare do not experience delays, gaps, or withdrawal of support as a result of organisational disagreement
· disputes are resolved promptly, proportionately and lawfully; and
· joint statutory responsibilities are upheld in line with the Mental Health Act, case law, and statutory guidance.

2. Scope

This protocol applies to disputes relating to:
· eligibility for Section 117 aftercare
· scope of aftercare services
· funding responsibility (including health vs social care contributions)
· accommodation and “accommodation-plus” decisions
· transport, medication, or access arrangements
· interface issues with:
· NHS Continuing Healthcare (CHC)
· the Care Act 2014
· children’s services legislation
· ordinary residence and cross-boundary responsibility
· proposals to reduce or end Section 117 aftercare

This protocol applies equally to adults, children and young people, and to people in prison or secure settings.

3. Core Principles

All escalation and dispute resolution activity must be underpinned by the following principles:

Continuity of Care
· Care and support must continue during any dispute.
· Support must not be delayed, reduced or withdrawn while disagreements are being resolved.




Joint Statutory Duty
· Section 117 is a joint duty. Disputes must not be framed as unilateral decisions or deferred to one organisation acting alone.

Needs-Led, Not Cost-Led
· Disputes must be resolved by reference to:
· assessed need
· the statutory Section 117 tests; and
· risk of deterioration or readmission,
not by financial pressure, budget cycles or local custom.

Timeliness
· Disputes must be resolved within clear, time-limited stages to avoid drift and legal risk.

Transparency and Recording
· All disputes, escalation decisions and outcomes must be:
· clearly recorded
· shared with relevant partners; and
· explained to the person (and their representative), in accessible language.

4. Matters That Must Not Be Subject to Delay or Dispute

The following are not lawful grounds for delaying or withholding Section 117 aftercare:
· budget constraints or financial pressures
· disagreement about whether a service is “health” or “social care”
· absence of a local policy or funding protocol
· awaiting panel decisions where needs are already identified
· disputes about CHC that have not yet been determined
· organisational restructuring or commissioning changes

5. Escalation Pathway

Stage 1 – Frontline Resolution
Timescale: within 5 working days

Participants
· Care Coordinator/Social Worker
· Relevant health professional
· Local Authority and ICB operational leads

Actions
· Clarify the nature of the disagreement
· Revisit the statutory Section 117 tests
· Review the assessment and evidence
· Seek resolution through professional discussion

Outcome
· Agreement reached and recorded; or
· Escalation to Stage 2 if unresolved.

Stage 2 – Operational Management Escalation
Timescale: within 10 working days

Participants
· Team Managers/Service Managers
· ICB operational lead
· Local Authority mental health service lead

Actions
· Joint review of:
· legal basis
· risk implications
· continuity of care arrangements
· Consider relevant case law and guidance
· Confirm interim funding arrangements if required

Outcome
· Decision agreed and recorded; or
· Escalation to Stage 3.

Stage 3 – Strategic/Senior Leadership Resolution
Timescale: within 15 working days

Participants
· ICB Senior Responsible Officer (e.g. Director of Mental Health)
· Local Authority Senior Officer (e.g. Assistant Director/DASS delegate)
· Legal advisors (where appropriate)

Actions
· Formal joint consideration of the dispute
· Review statutory duties, legal risk and system impact
· Agree a binding resolution

Outcome
· Written decision issued
· Funding and commissioning arrangements confirmed
· Person informed of the outcome and rationale

Stage 4 – External Escalation (Exceptional Circumstances Only)
Where disputes remain unresolved after Stage 3, escalation may be made to:
· NHS England (for ICB-related disputes)
· Department of Health and Social Care (for cross-system disputes)
· Formal legal advice/pre-action correspondence (as a last resort)

Important:
Care must continue throughout external escalation.

6. Interface with NHS Continuing Healthcare (CHC)

Where a dispute relates to CHC:
· CHC consideration must proceed in parallel, not as a reason to delay Section 117 support.
· Until CHC eligibility is formally determined:
· Section 117 aftercare must continue where the statutory test is met.
· Funding adjustments following a CHC decision must be applied retrospectively and lawfully, without penalising the person.

7. Ending Section 117 Aftercare – Disputes

Disagreements about ending Section 117 aftercare require the highest level of scrutiny.

Section 117 must not be ended:
· unilaterally
· by one organisation acting alone
· because of service reductions or commissioning changes; or
· without a joint, recorded assessment.

Any dispute about ending Section 117 must be escalated directly to Stage 3.

8. Involvement of the Person and Their Representative

The person entitled to Section 117 aftercare must:
· be informed that a dispute has arisen where it affects their care
· be reassured that care will continue
· receive clear explanations of decisions and outcomes; and
· be supported to access advocacy where appropriate.

Disputes must never be conducted “around” the person without transparency.

9. Governance, Oversight and Learning

Recording and Monitoring
All disputes must be logged on the single Section 117 register, including:
· nature of the dispute
· stage reached
· timescales
· outcome.

Reporting
Regular reports on disputes should be submitted to:
· the Section 117 Partnership Board; and
· relevant assurance and governance forums.

Learning and Improvement
Themes arising from disputes should inform:
· workforce training
· policy revision
· commissioning decisions; and
· quality improvement activity.

10. Legal and Assurance Risk
Failure to follow this protocol may result in:
· unlawful delay or denial of statutory aftercare
· Ombudsman findings of maladministration
· judicial review
· adverse CQC findings; and
· reputational harm to partner organisations.
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