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Today’s Session

1. Introduction 

2. Creating the Templates

3. The Application and Use of the Templates

4. Questions 



Right click on picture and choose “Send to Back” to get overlay in front. You have the option to change the color of the overlay.

You have the option to change the color of the guidepost

Creating the Templates

Pathway to Production
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Why did we get involved?
 

• The Dentons Planning & Public Law Team is ranked as one of the UK's leading planning law practices in the 

Planning Resource, Legal 500 and Chambers Directories.

• We aim to balance our work for both the public and private sectors: Our strength is in seeing development 

from all sides, with an ability to broker legal and commercial solutions that work for all parties.

• The team was heavily involved during the BNG transition period on matters such as:

• BNG-related judicial review proceedings;

• planning appeals concerning BNG; 

• negotiating options or agreements to purchase BNG units; and

• drafting bespoke conditions to deliver BNG and EIA mitigation.
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Our Starting Points
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• R&D - We built our own in-house database of successful BNG planning appeals during the transition period. 

We reviewed planning appeal decisions, BNG conditions, planning obligations, and ecological (metric) 

analysis.

• Inconsistent Practices - There were significant variances in how BNG was secured. Issues with the  

transition period approaches:

• legal certainty;

• no longer compliant; and

• inconsistency.
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Scenarios
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Development delivering BNG onsite only

Development delivering BNG onsite and offsite

Habitat Banking
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Choices and Challenges
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Templates
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Condition to secure onsite BNG (non-phased)

s.106 agreement for onsite BNG (the “Onsite s.106”)

s.106 for a development delivering BNG onsite and offsite 
(the “Offsite s.106”)

Habitat bank s.106 agreement
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Feedback Received and Responses
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Final drafts
Initial 
drafts

Secondary 
drafts

Drafts for 
feedback

• Include 

optionality

• Avoid setting 

policy 

positions 

Include more 

drafting notes 

to explain 

usage and 

optionality

More front-end 

drafting notes to 

explain usage 

and optionality

Feedback with 

Environment Bank and 

MHCLG, on condition and 

all three s.106 agreement 

templates
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The Application and Use of the 
Templates
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How to consider the templates through 
the application process
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• Outline or full planning application?

• How much BNG, if any, is proposed onsite?Pre-application

• Condition: prior to commencement, submit a biodiversity gain plan for approval.

• Condition: secures maintenance and monitoring of onsite biodiversity net gain for 30 
years from the completion of development.

Planning permission 
granted

• The biodiversity gain plan is submitted for approval, setting out amount of onsite and 
offsite BNG.

Prior to 
commencement

• Onsite BNG is maintained pursuant to the conditions.
Commencement and 

onwards
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How are the templates used?
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Development 
delivering BNG onsite 
only

Development 
delivering BNG 
onsite and offsite

Habitat Banking
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Features
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Condition

• Statutory condition is purely informative – reflected in drafting notes

• Refined drafting notes to reflect what is legally required versus duties on local authorities

Onsite s.106 Agreement

• Indexation – multiple options available. Template could be amended to have pro-rata indexation in year one 

to align indexation to a specific date.

Offsite BNG s.106 agreement

• Why use this over the habitat bank agreement?

• Consider monitoring contribution and any reliance on conditions.

• First Allocation – Not included as an option
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Features
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Habitat Bank s.106 agreement

• Optionality – Who is carrying out the works? “Gain Site Operator” vs “Freeholder”

• Optionality – Mortgagee

• Optionality – Bond to secure obligations during the maintenance period

• Consider impact on indexation

• Optionality – Statement of Achievability
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Questions?



© 2024 Dentons. Dentons is a global legal practice providing client services worldwide through its member firms and affiliates. This publication is not designed to provide legal advice and you should 

not take, or refrain from taking, action based on its content. Please see dentons.com for Legal Notices.

Thank you

Across over 80 countries, Dentons helps you grow, protect, operate and finance your organization by providing uniquely 

global and deeply local legal solutions. Polycentric, purpose-driven and committed to inclusion, diversity, equity and 

sustainability, we focus on what matters most to you. www.dentons.com.
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