


April 2025
**PAS Legal Agreement Templates** - Updates and NEW template phased developments
The Planning Advisory Service (PAS) commissioned Dentons to create a suite of  sample agreements and condition templates to facilitate securing biodiversity gains in the various ways allowed for by the Town and Country Planning Act 1990.
These templates have been updated and we have added a new template for securing biodiversity net gain for developments which will be carried out in phases.

Updates to the original suite of templates:
	We have provided ‘red line’ versions of the templates for you to make a detailed comparison of the changes.

	Template
	Description of Amendments

	Condition Template v2.0
	· Removal of the requirement to give notice of completion of the Habitat Management & Monitoring Plan (HMMP) works (para 2.2) because a completion report is required (para 2.3).
· Edits for readability and conciseness (see Redline - Condition v1 vs v2) 

	Habitat Bank Legal Agreement Template v2.0
	· Land vs BNG Units - Removing the concept of BNG units from the agreement and changes to defined terms and associated drafting notes to effect this change: Area Habitat Land (Page 2); BNG Capacity (Page 3); Hedgerow Length (Page 5), and Watercourse Length (Page 8).
· [bookmark: _Ref164633765][bookmark: _Toc170652614]Schedule 2, para 5 Biodiversity Gain Land Monitoring Contribution – Additional options for the payment of the monitoring contribution.
· Schedule 2, para 1 Implementation of the Habitat Management and Monitoring Plan – Requiring the implementation of the HMMP within 12 months of first Allocation instead of within 12 months of Registration. Updating and extending the associated Drafting Note to explain the requirements to register land as a biodiversity gain site and including information on guidance relating to when habitat creation and enhancement works should be completed.
· Schedule 2, para 2 Allocation – Amending the Drafting Note for clarity to better explain the restrictions on the operator’s ability to allocate unregistered BNG Capacity (to prevent the possibility of BNG Capacity to be sold twice).
· Schedule 2, para 3 Biodiversity Gain Site Register – Requiring registration of the biodiversity gain site as soon as reasonably practicable rather than upon first Allocation. Inclusion of new associated Drafting Note.
· Schedule 2, para 8 Variation Event - Amending the provisions relating to 'reassessment of the BNG Capacity' so the consequence of a Variation Event is to agree changes to the HMMP for un-Allocated BNG Capacity rather than "recalculate" any remaining BNG Capacity. Changes to Variation Event definition to give effect to these changes (Page 7-8).
· Other general amendments for clarity or tidiness.

	Onsite Legal Agreement Template v2.0
	· Schedule 2 para 4 Owner’s Covenants Additional options for the payment of the monitoring contribution.

	Offsite Legal Agreement Template v2.0
	· The same amendments as set out in the Habitat Bank Legal Agreement insofar as they are relevant.

	



**New** PAS Template Phased BNG Condition April 2025 v1.0
This is the latest addition to our suite of legal agreement templates. This template has been drafted to reflect planning practice guidance (PPG) and is in the form of a condition. Like the existing template for the non-phased BNG condition, the phased BNG condition could be used alongside planning obligations to secure a monitoring contribution. The onsite legal agreement template, if needed, could be amended to require phased payment of a BNG-related monitoring contribution.

The phased development template would not prevent a developer of a phased scheme from registering other land as a BNG habitat bank using the offsite or habitat bank agreement.
Key features of the phased development template:
General
· Designed to follow the same model as the existing suite of legal templates, with the same ‘look and feel’.
· Includes drafting notes to provide additional clarity and options for those drafting the agreement.
· The template is for local authority planners and legal teams to modify according to their Council’s standards and the specific requirements of individual developments.
Deemed / Statutory Conditions
· For phased developments there are 3 ‘deemed conditions’ (or Statutory Conditions). These relate to:
· When development may begin (Overall Biodiversity Gain Plan).
· When a phase of development may begin (Phased Biodiversity Gain Plan).
· Restrictions where permission has been granted on an application made under Section 73. 
· The template contains a plain English description of the 3 deemed conditions and have been set out purely for informational purposes. 
Irreplaceable habitats 
· For simplicity we have set out the deemed conditions on the basis that irreplaceable habitat is not present on site. The position for phased development is a modified position of the statutory position in Schedule 7A of the Town and Country Planning Act 1990 (these are set out in The Biodiversity Gain (Modifications and Amendments) Regulations 2024).

· Although the position is not complicated, it adds length to the deemed condition section of the resource to set out. As the regime already includes strong disincentives to developing on irreplaceable habitat (and these types of habitats are rare) we have in this first instance decided not to set these out. 

Two ‘Options’:
· Option 1 - We have produced two template options, the first mirrors the original PAS onsite template resource but secures mandatory BNG by phase. 

· Option 2 - The second option secures BNG where a decision maker wishes to exercise sitewide control in a masterplan/ framework strategy where BNG may be one of the elements of that strategy but not the defining purpose.
· Paragraph 2.2 & 2.9 - There is no compliance condition to require phase biodiversity gain plans to accord with the overall biodiversity gain plan. As phased plans come forward the overall plan may change so it makes sense to require phase biodiversity gain plans to accord with overall biodiversity gain plans (and allow the overall plans to be revised). We have included wording within each of the above options to give effect to this.





